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America is obsessed with sex,[footnoteRef:1] and has been for a long time.[footnoteRef:2] However, the realization that people with disabilities have sexual desires is a relatively new idea.[footnoteRef:3] Before the 1970s, there was little to no research in this area of sexuality and disability,[footnoteRef:4] even within the disability studies literature.[footnoteRef:5] To start, it is worth noting what we mean by sexuality. The Sexuality Information and Education Council of the United States (SIECUS) defines sexuality “as multifaceted, having biological, social, psychological, spiritual, ethical, and cultural dimensions”.[footnoteRef:6] As we will see, this paper adopts the social model of disability. In terms of the quantity of persons with disabilities, over 56 million of US people (almost 20%) have a disability according to the most recent data in 2010.[footnoteRef:7] In terms of the amount of people engaging in sex in the US, among adults aged 25–44, about 98% of women and 97% of men had vaginal intercourse, and with 89% of women and 90% of men ever had oral sex with an opposite-sex partner.[footnoteRef:8] [1:  Winiviere Sy, The Right of Institutionalized Disabled Patients to Engage in Consensual Sexual Activity, 23 WHITTIER L. REV. 545 (2001), at 545.]  [2:  Sarah Toulalan & Kate Fisher, THE ROUTLEDGE HISTORY OF SEX AND THE BODY: 1500 TO THE PRESENT (2013).]  [3:  Laura Gilmour, Veronica Smith & Melike Schalomon, Sexuality and ASD: Current State of Research, in COMPREHENSIVE GUIDE TO AUTISM (V. B. Patel, V. R. Preed & C. R. Martin eds., 2014), at 569; Gina Di Giulio, Sexuality and People Living with Physical or Developmental Disabilities: A Review of Key Issues, 12 CANADIAN J. OF HUMAN SEXUALITY 1 (2003), at 53.]  [4:  M. S. Milligan & A. H. Neufeldt, The Myth of Asexuality: A Survey of Social and Empirical Evidence, 19 SEXUALITY & DISABILITY 2 (2001).]  [5:  Tom Shakespeare, Kath Gillespie-Sells & Dominic Davies, SEXUAL POLITICS OF DISABILITY: UNTOLD DESIRES (1996), at 5.]  [6:  Nathalie A. Gougeon, Sexuality education for students with intellectual disabilities, a critical pedagogical approach: Outing the ignored curriculum, 9 SEX EDUCATION 3 (2009). ]  [7:  United States Census Bureau, Nearly 1 in 5 People Have a Disability in the U.S., Census Bureau Reports: Report Released to Coincide with 22nd Anniversary of the ADA, U.S. CENSUS BUREAU (2012), https://www.census.gov/newsroom/releases/archives/miscellaneous/cb12-134.html]  [8:  Anjani Chandra, William D. Mosher, Casey Copen & Catlainn Sionean, Sexual Behavior, Sexual Attraction, and Sexual Identity in the United States: Data From the 2006–2008 National Survey of Family Growth, NATIONAL HEALTH STAT. REP. 36 (2011), at 9.] 

Despite the numbers of persons with disabilities, the barriers facing sexual expression by this group are so extensive that Siebers argues that those with disabilities are a sexual minority. This category of persons are denied access to sexual experiences and control of their own bodies.[footnoteRef:9] Historically the topic of sex and disability “has been stigmatized as taboo.”[footnoteRef:10] [9:  Tobin Siebers, A Sexual Culture for Disabled People, in SEX AND DISABILITY (Robert McRuer & Anna Mollow eds., 2012), at 4, 37.]  [10:  Sy, supra note 1, at 549.] 

[bookmark: _Toc480817786]Persons with disabilities are sexual beings
People are surprised that people with disabilities, particularly those that are institutionalized, are sexual beings.[footnoteRef:11] Emens explains that desexualization is the norm for those with disabilities.[footnoteRef:12] She goes on to explain that this involves an exclusion from the sexual realm.[footnoteRef:13] Shakespeare explains that due to the strong nature of the disability identity, it has “the power to de-sex people, so that people are viewed as disabled, not as men or women, straight or gay.”[footnoteRef:14] Mollow and Mcruer point out that “able-bodiedness is the foundation of sexiness” and that rarely persons with disabilities are regarded as desiring “subjects or objects of desire”.[footnoteRef:15] However, as Petersen has stated, contrary to stereotypes, persons with disabilities have active sexual lives.[footnoteRef:16] Unfortunately such stereotypes and other myths, that are seen as the most debilitating deep-seated in societal attitudes and cultures,[footnoteRef:17] are often internalized by persons with disabilities particularly when articulated by authority figures such as parents, teachers or carers.[footnoteRef:18] Such myths, according to Tom Shakespeare, are “ludicrous” and represent “the long‐standing prejudice that impairments are incompatible with sexual desire and sexual activity.”[footnoteRef:19] [11:  Michael L. Perlin & Alison J. Lynch, SEXUALITY, DISABILITY AND THE LAW: BEYOND THE LAST FRONTIER (2016), at 3.]  [12:  Elizabeth F. Emens, Intimate Discrimination: The State’s Role in the Accidents of Sex and Love, 122 HARVARD L. REV. 5 (2009), at 1308.]  [13:  Ibid., at 1314.]  [14:  Tom Shakespeare, Disability, Identity and Difference, in EXPLORING THE DIVIDE: ILLNESS AND DISABILITY (Colin Barnes & Geof Mercer eds., 1996), at 94, 109.]  [15:  Anna Mollow & Robert McRuer, Introduction, in SEX AND DISABILITY (Robert McRuer & Anna Mollow eds., 2012), at 1.]  [16:  C. J. Petersen, Reproductive Justice, Public Policy, and Abortion on the Basis of Fetal Impairment: Lessons from International Human Rights Law and the Potential Impact of the Convention on the Rights of Persons with Disabilities, 28 J. OF LAW & HEALTH 121 (2015), at 154; Alexander A. Boni-Saenz, Sexuality and Incapacity, 76 OHIO ST. LAW J. 1201 (2015), at 1201.]  [17:  Shakespeare et al., supra note 5, at 10.]  [18:  Di Giulio, supra note 3, at 53; Charlene P. DeLoach, Attitudes Toward Disability: Impact on Sexual Development and Forging of Intimate Relationships, 25 J. OF APPLIED REHABILITATION COUNSELING 1 (1994); Shakespeare et al., supra note 5, at 19, 40-43.]  [19:  Tom Shakespeare, Disability and Social Rights: Family and intimate relations, in DISABILITY SOCIAL RIGHTS (M. A. Stein & M. Langford eds, 2015). ] 

According to Masters and Johnson’s influential model of sexual response, normal sexual behavior involves four stages: 1. Excitement; 2. Plateau; 3. Orgasm and 4. Resolution.[footnoteRef:20] If one’s sexual experience doesn’t fit into these discrete categories, one is deemed to be sexually dysfunctional. We can see here why persons with disabilities are viewed as being sexually dysfunctional, given widespread opinions that persons with disabilities do not have the capacity to have pleasure during sexual acts, never mind having an orgasm.[footnoteRef:21] Despite not fitting into these distinct 4 stages, persons with disabilities nonetheless view themselves as being sexually active.[footnoteRef:22] Persons with disabilities can be found at any stage across the sexuality spectrum, with just as many proportionately being homosexual as the general population.[footnoteRef:23] [20:  W. H. Masters & V. E. Johnson, HUMAN SEXUAL RESPONSE (1966).]  [21:  Di Giulio, supra note 3, at 57.]  [22:  Di Giulio, supra note 3, at 55.]  [23:  C. Bedard, H. L. Zhang & K. J. Zucker, Gender Identity and Sexual Orientation in People
with Developmental Disabilities, 28 SEXUALITY AND DISABILITY 3 (2010).] 

[bookmark: _Toc480817787]Barriers to sexuality
That said, while some have active sexual lives and all are sexual beings, they do face structural and cultural barriers to sexual and romantic opportunities.[footnoteRef:24] Evidence of this exists in statistics on marriage,[footnoteRef:25] where marriage acts as a proxy for intimate relations. There is a gap of almost 10% in terms of marriage rates when compared with persons without disabilities, and the gap is even wider when the disability is severe.[footnoteRef:26] Other topics, such as the presence of disability on and disabled users of dating sites, are also indicative of their sexual lives. According to Emens, disability is absent from all mainstream dating sites, with only one exception.[footnoteRef:27] Elsewhere, outside of mainstream dating sites, there is Lovebyrd which is exclusively for persons with disabilities.[footnoteRef:28]  [24:  Emens, supra note 12, at 1325-1326; Di Giulio, supra note 3, at 53.]  [25:  However, the issue of disability and marriage has been scarcely covered in the literature. Gillian Parker, WITH THIS BODY: CARING AND DISABILITY IN MARRIAGE (1993), at 4.]  [26:  Emens, supra note 12, at 1326 referring to US census data.]  [27:  Ibid.]  [28:  Ibid.] 

[bookmark: _Toc480817788]Sites of dating:
Furthermore, in traditional dating scenarios, we meet people at work or school where we develop relationships that could transpire to be of a sexual nature.[footnoteRef:29] Employment and education not only provide money that allows access to the dating market,[footnoteRef:30] but they also provide “cultural capital” and a network of friends from which romantic relationships may spur.[footnoteRef:31] Unfortunately such opportunities are denied to persons who have disabilities, as they may attend institutional specialized schooling and are often unemployed as an adult. Between 20% and 33% of persons with disabilities are employed in the US.[footnoteRef:32]  [29:  Di Giulio, supra note 3, at 55.]  [30:  Shakespeare et al., supra note 5, at 32.]  [31:  Shakespeare, supra note 19, at 1; Shakespeare et al., supra note 5, at 32.]  [32:  A. J. Houtenville, Disability statistics in the United States, CORNELL UNIVERSITY REHABILITATION RESEARCH & TRAINING CENTER (2005); W. Erickson, C. Lee, & S. von Schrader, 2011 Disability Status Report: United States, CORNELL UNIVERSITY EMPLOYMENT & DISABILITY INSTITUTE (2012).] 

[bookmark: _Toc480817789]Socioeconomic reasons:
Furthermore, the poor socio-economic background of many persons with disabilities presents further problems for dating and forming intimate relations.[footnoteRef:33] As Tom Shakepeare has said, “(b)eing sexual costs money”.[footnoteRef:34] This is important to note when we consider that 30% of people with mental disabilities live in poverty, while 24% of people with physical disabilities and 20% of those with sensory disability also live in poverty.[footnoteRef:35] Institutionalization, and the isolation that comes with it, may also block access to sexual partners.[footnoteRef:36]  [33:  Shakespeare et al., supra note 5, at 32.]  [34:  Tom Shakespeare, Disabled Sexuality: Toward Rights and Recognition, 18 SEXUALITY & DISABILITY 3 (2000), at 161.]  [35:  Michael Palmer, Disability and Poverty: A Conceptual Review, 21 J. OF DISABILITY POLICY STUD.
4 (2011), at 214.]  [36:  Shakespeare, supra note 19, at 1.] 

[bookmark: _Toc480817790]Physical accessibility:
Physical accessibility continues to provide a barrier to sexual relations,[footnoteRef:37] particularly the inaccessibility of dating sites, such as pubs and clubs. Shakespeare et al. point out that persons with physically apparent disabilities can be rejected from such sites on the basis that their disability is ‘unsightly’ and would negatively affect the aesthetic atmosphere and image of the club or pub.[footnoteRef:38] [37:  Shakespeare et al., supra note 5, at 29.]  [38:  Shakespeare et al., supra note 5, at 32.] 

[bookmark: _Toc480817791]Personal characteristics:
More personal characteristics associated with those with disabilities also act as barriers, such as low self-esteem.[footnoteRef:39] Self-confidence and self-esteem are important for developing an active sex-life.[footnoteRef:40] Shuttleworth found that men with disabilities often have poor body images.[footnoteRef:41] Such self-perceptions are not surprising given the cultural norms of physical perfection,[footnoteRef:42] as perpetuated by the media,[footnoteRef:43] which confirm disabled people’s assumptions of inferiority.[footnoteRef:44] Many persons with disabilities perceive their disability as something to hide, particular during sexual interactions.[footnoteRef:45] Having said that, as Solomon’s book demonstrates, for certain types of disability, such as deafness, blindness and dwarfism, there exists a dominant sub-culture that persons with such disabilities can belong to and can seek out partners within that sub-culture.[footnoteRef:46]  [39:  Kathleen S. Mayers, Daniel K. Heller & Jessica A. Heller, Damaged Sexual Self-Esteem: A Kind of Disability, 21 SEXUALITY AND DISABILITY 4 (2003); Michelle R. Nario-Redmond, Jeffrey G. Noel & Emily Fern, Redefining Disability, Re-imagining the Self: Disability Identification Predicts Self-esteem and Strategic Responses to Stigma, 12 SELF AND IDENTITY 5 (2013).]  [40:  Shakespeare et al., supra note 5, at 17-18.]  [41: Russell P. Shuttleworth, Disability and Sexuality: From Medical Model to Sexual Rights, in 21ST CENTURY SEXUALITIES: CONTEMPORARY ISSUES IN HEALTH, EDUCATION AND RIGHTS (Gilbert Herdt & Cymene Howe eds., 2007), at 146.]  [42:  Joana Marta-Simões & Cláudia Ferreira, Seeking a perfect body look: feeding the pathogenic impact of shame?, 21 EATING WEIGHT DISORD. 3 (2016).]  [43:  Helga Dittmar, How Do “Body Perfect” Ideals in the Media Have a Negative Impact on Body Image and Behaviors?: Factors and Processes Related to Self and Identity, 28 J. OF SOC. & CLINICAL PSYCH. 1 (2009).]  [44:  Shakespeare et al., supra note 5, at 21.]  [45:  Ibid.]  [46:  Andrew Solomon, FAR FROM THE TREE: PARENTS, CHILDREN AND THE SEARCH FOR IDENTITY (2013).] 

[bookmark: _Toc480817792]Carers:
Reliability on third parties for day to day care such as getting to bed and getting changed can provide further challenges for intimacy. Dependency on personal assistants may continue into the more private realm of sexuality. One participant in the book by Shakespeare et al., argues that on the basis that the non-disabled are able to masturbate, persons with disabilities who cannot do so on their own, should be assisted in order to do the so.[footnoteRef:47] Although personal sexual assistance is still a controversial issue, many individuals with disabilities require physical help to get into positions that facilitate sexual activity.[footnoteRef:48]  [47:  Shakespeare et al., supra note 5, at 37.]  [48:  Ibid., at 37, 38.] 

Finally, it should be noted that “(t)he more people with disabilities achieve their other civil and social rights, the more they will have the confidence, self‐esteem and desirability that make relationships possible.”[footnoteRef:49]  [49:  Shakespeare, supra note 19, at 1.] 

[bookmark: _Toc480817793]Types of sexuality associated with persons who have disabilities
Taking a step back, while there has been a wide liberalization around sexuality in general,[footnoteRef:50] the same cannot be said for the disability community. This is partly due to their inability to have a political voice to demand change.[footnoteRef:51] As Foley explains “while the dominant values have changed, sexual expression remains shot through with normative restrictions depending on what social category one falls into. By extension social groups which lack power, also lack the ability to define and regulate their own sexuality.”[footnoteRef:52] As a result, the discourse around disability and sex is one that is infantilized[footnoteRef:53] and characterized by protectionism.[footnoteRef:54]  [50:  Agnes Andeweg, Cultural Dimensions of Sexual Liberalization, SEXUALITY & CULTURE (2017).]  [51:  Shakespeare et al., supra note 5; Jonathan Young, Disability and Politics, in THE OXFORD COMPANION TO AMERICAN POLITICS (David Coates ed., 2012).]  [52:  Simon Foley, The UN Convention on the Rights of Persons with Disabilities: A Paradigm Shift in the Sexual
Empowerment of Adults with Down Syndrome or More Sound and Fury Signifying Nothing? 30 SEX & DISABILITY 4 (2012), at 383-384.]  [53:  Shakespeare et al., supra note 5, at 10.]  [54:  Foley, supra note 52, at 384.] 

[bookmark: _Toc480817794]Parental regulations:
Such regulation of the sexual lives of persons with disabilities as akin to children is often enforced by parents.[footnoteRef:55] Parents of those with disabilities are often reluctant to acknowledge their children’s potential to be sexual beings.[footnoteRef:56] Their position of power over those with disabilities, combined with a misunderstanding of the sexual nature of their children, culminates in such parents presenting barriers to sexuality for their disabled children.[footnoteRef:57] [55:  Ibid., at 386; Di Giulio, supra note 3, at 59.]  [56:  Di Giulio, supra note 3, at 55; B. Heyman & S. Huckle, Sexuality as a perceived hazard in the lives of adults with learning difficulties, 10 DISABILITY & SEXUALITY 2 (1995).]  [57:  James Sinclair, Deanne Unruh, Lauren Lindstrom & David Scanlon, Barriers to Sexuality for Individuals with Intellectual and Developmental Disabilities: A Literature Review, 50 EDUCATION TRAINING IN AUTISM DEV. DISABILITIES 1 (2015), at 4.] 

Having said all of the above, one study reports that persons with disabilities have sex at younger ages.[footnoteRef:58] Tom Shakespeare argues that this is partly due to abuse, but also due to such individuals wanting to feel accepted among their peers.[footnoteRef:59] As stated above, certain disabilities bring with it a distinct sub-culture, such as the Deaf community, where access to sexuality is not as large of an issue.[footnoteRef:60]  [58:  E. Brunnberg, M. L. Boström & M. Berglund, Sexuality of 15/16‐year‐old girls and boys
with and without modest disabilities, 27 SEXUALITY & DISABILITY 3 (2009).]  [59:  Shakespeare, supra note 19, at 4.]  [60:  Shakespeare, supra note 19, at 5; Solomon, supra note 46. ] 


[bookmark: _Toc480817795]Judicial concerns:
Many wish that this ‘uncomfortable’ policy issue would just disappear,[footnoteRef:61] including the courts. It should be noted that judges are uncomfortable adjudicating cases of this nature that involve the crossover of sexuality and disability.[footnoteRef:62] Often these cases pit protective parents against their children with disabilities,[footnoteRef:63] with many cases involving the parents seeking to sterilize their sexually active children.[footnoteRef:64] Buck v Bell[footnoteRef:65] is an infamous case of court-sanctioned forced sterilization, where Justice Holmes stated that “(t)hree generations of imbeciles are enough.”[footnoteRef:66] It is also worth nothing that forced sterilization has been found to constitute torture, according to the immigration judge in Bi Zhu Lin v. Ashcroft.[footnoteRef:67] [61:  D. Kulick & J. Rydstrom, LONELINESS AND ITS OPPOSITE: SEX, DISABILITY AND THE ETHICS OF ENGAGEMENT (2015), at 84-86.]  [62:  Perlin & Lynch, supra note 11, at 32.]  [63:  Ibid., at 33.]  [64:  See for example, Matter of Guardianship of Eberhandy 102 Wis. 2d 539 (1981), 307 N.W.2d 881; Perlin & Lynch, supra note 11, at 76.]  [65:  274 US 200 (1927).]  [66:  274 US 200 (1927), at 207.]  [67:  183 F. Supp. 2d 551 (D. Conn. 2002)] 

[bookmark: _Toc480817796]Societal views:
Sexual acts between those with disabilities is perceived more negatively than persons without disabilities.[footnoteRef:68] Parents of non-disabled children often disapprove of relationships with those who have disabilities.[footnoteRef:69] These disapprovals from society and families,[footnoteRef:70] in addition to other barriers to sexuality, culminate into a form of “erotic segregation”.[footnoteRef:71] According to Willock, “(s)ex and disability provokes moral panic” which in turn delegitimizes and stigmatizes the sexual agency of people with disabilities.[footnoteRef:72] Many persons with disabilities are left out of sexual discussions in the home.[footnoteRef:73] Families expect persons with disabilities to have “no sexual feelings, or show any interest as sex as adolescents.”[footnoteRef:74] In a British study called ‘Sexual Health and Equality’, 37% of respondents stated that their parents and teachers did not expect them to form relationships with partners or have children in the future.[footnoteRef:75] There is a dichotomy upheld by families, that persons with disabilities are characterized by tragedy and passivity, while adolescence is ordinarily associated with sex and risk.[footnoteRef:76]  [68:  Milligan & Neufeldt, supra note 4.]  [69: Dikaios Sakellariou & Yuji Sawada, Sexuality after spinal cord injury: the Greek male's perspective, 60 AM. J. OF OCCUPATIONAL THERAPY 3 (2006).]  [70:  Milton Diamond, Sexuality and the handicapped, in THE PSYCHOLOGICAL SOCIAL IMPACT OF PHYSICAL DISABILITY (R. P. Marinelli & A. Dell Orto eds., 1984), at 210.]  [71:  Abby Wilkerson, Disability, Sex Radicalism, and Political Agency, 14 NWSA JOURNAL 3 (2002), at 42.]  [72:  Brooke Willock, Time to Panic! Disability Justice, Sex Surrogacy and Sexual Freedom, in THE MORAL PANICS OF SEXUALITY (B. Fahs, M. L. Dudy & S. Stage eds., 2013), at 183.]  [73:  Shakespeare et al., supra note 5, at 17.]  [74:  Ibid.]  [75:  K. Gillespie‐Sells, M. Hill & B. Robbins, SHE DANCES TO DIFFERENT DRUMS: RESEARCH INTO DISABLED WOMEN’S SEXUALITY (1998).]  [76:  Shakespeare et al., supra note 5, at 27.] 

In fact, until the deinstitutionalization movement took force in the 1960s, sterilization was a prerequisite to discharge from the institutions,[footnoteRef:77] for example, in the case In Re Cavitt.[footnoteRef:78]  [77:  Michelle Oberman, Thirteen Ways of Looking at Buck v Bell: Thoughts Occasioned by Paul Lombardo's Three Generations, No Imbeciles, 59 J. OF LEGAL EDUC. 357 (2010).]  [78:  159 N.W.2d 566 (Neb 1968).] 

Sex between two people with disabilities is a highly charged emotional issue.[footnoteRef:79] Stigma attaches to the intersection of disability and sex.[footnoteRef:80] Misconceptions and myths surround the discussion, with some believing that those with disabilities have no biological sex drive[footnoteRef:81] and others thinking that having sex with a person with a mental disability will have contagious consequences,[footnoteRef:82] or as Emens says, “potentially tainting the human race”.[footnoteRef:83] This is particularly evident in contexts of persons with disabilities having families, where our disability-phobic society generates irrational fears around the bearing of children by persons with disabilities.[footnoteRef:84] [79:  M. T. Dobal & D. J. Torkelson, Making Decisions about Sexual Rights in Psychiatric Facilities, 18 ARCH. PSYCHIATRIC NURS. 2 (2004).]  [80:  Perlin & Lynch, supra note 11, at 10.]  [81:  P. Anderson & R. Kitchin, Disability, Space and Sexuality: Access to Family Planning Services, 51 SOC. SCI. & MED. 8 (2000).]  [82:  Sarah Smith Rainey, LOVE, SEX AND DISABILITY: THE PLEASURES OF CARE (2011), at 3.]  [83:  Emens, supra note 12, at 1325.]  [84:  Barbara Faye Waxman, It’s time to politicize our sexual oppression, THE DISABILITY RAG (1991), at 86.] 



 
[bookmark: _Toc480817797]Sexual oppression:
Few academics are interested in the topic, it is only since the early 1990s that academic interest has begun to blossom.[footnoteRef:85] Not only is there a lack of policy and legal literature, there is an absence of hospital guidelines on the subject.[footnoteRef:86] Furthermore, while the disability movement and disability studies commentators focused on the public problems faced by those with disabilities, often concerns in the private regime were ignored, which also occurred and contributed to a form of sexual oppression.[footnoteRef:87] We should examine sexuality from a social model of disability, in that often it is external barriers that violate the right to sexual contact, such as inaccessible spaces, and legal prohibitions on such conduct, rather than the disabilities themselves.[footnoteRef:88] “Quite simply, (the social model of disability) challenges the traditional view of disability as a medical tragedy, and replaces it with a view of disability as a social oppression. In sociological terms, this is about arguing that disability is socially constructed not biologically determined.”[footnoteRef:89] As bell hooks has stated, “(o)ppressed people resist by identifying themselves as subjects, by defining their reality, shaping their new identity, naming their history, telling their story”.[footnoteRef:90]  [85:  Perlin & Lynch, supra note 11, at 4, 9.]  [86:  Steven Welch, Joseph Meagher, John Soos & Jaswant Bhopal, Sexual Behavior of Hospitalized Chronic Psychiatric Patients, 42 HOSP. & COMMUNITY PSYCHIATRY 8 (1991), at 855.]  [87:  Shakespeare, supra note 34, at 160.]  [88:  Ibid., at 161; Shakespeare et al., supra note 5, at 16.]  [89:  Shakespeare et al., supra note 5, at 2.]  [90:  bell hooks, TALKING BACK: THINKING FEMINIST, THINKING BLACK, (1989), at 43.] 

Finally, we should ask, as Tom Shakepeare does, whether the disability community want more sex in the first place. He explains that “(m)ost people are not looking for sex itself, they are searching out intimacy, warmth, validation, connection. That is, relationships rather than sex are what counts.”[footnoteRef:91] Persons with disabilities have the same demands for love and affection, including the expression of such notions.[footnoteRef:92] [91:  Shakespeare, supra note 34, at 164.]  [92:  Di Giulio, supra note 3, at 58.] 

[bookmark: _Toc480817798]Asexual or sexual deviants
Some perceive persons with disabilities as sexual deviants[footnoteRef:93] who are sexually uncontrollable[footnoteRef:94] characterized as having a hyper-sexuality and being sexual predators,[footnoteRef:95] while others see them as asexual.[footnoteRef:96] Some fail to see their human needs for affection and ways of expressing that affection,[footnoteRef:97] i.e. they are perceived in terms of “tragic deficiency or freakish excess.”[footnoteRef:98] As Shakespeare et al. point out, sometimes they are “fetishized as objects”.[footnoteRef:99] However, where disabled people are seen as sexual, this is in terms of deviant sexuality, or the perception of persons with disabilities as perverts, for example with inappropriate sexual display or masturbation.[footnoteRef:100] No other group experiences the same level of sexual and reproductive restrictions,[footnoteRef:101] whereby these restrictions are steeped in a history of institutionalization and sterilization.[footnoteRef:102] A number of myths continue to surround the issue of sex and disability, including asexuality, and inabilities to conceive, or to have orgasms.[footnoteRef:103] Similarly, those with disabilities who are single are presumed to have chosen this option rather than pursuing the option of marriage or cohabitation.[footnoteRef:104] When marriage is present, it is presumed to have been desired by the non-disabled entity for perverse incentives.[footnoteRef:105] [93:  Di Giulio, supra note 3, at 53.]  [94:  M. L. Perlin, “Limited in sex they dare”: Attitudes toward issues of patient sexuality, 26 AM. J. OF FORENSIC PSYCHIATRY 3 (2005), at 393.]  [95:  M. L. Perlin & A. J. Lynch, “All his sexless patients”: Persons with Mental Disabilities and the Competence to Have Sex, 89 WASH. LAW REV. 2 (2014), at 259-260; Emens, supra note 12, at 1316.]  [96:  H. Hahn, Feminist perspectives, disability, sexuality and the law: New issues and agendas, 4 S. CAL. REV. LAW & WOMEN’S STUD. 97 (1994); Di Giulio, supra note 3, at 53; Committee on the Rights of Persons with Disabilities, General comment No. 3 (2016) on women and girls with disabilities, CRPD (2016), at 8; Shuttleworth, supra note 41, at 145; R. Murphy, THE BODY SILENT (1987), at 83.]  [97:  Perlin & Lynch, supra note 11, at 8.]  [98:  Mollow & McRuer, supra note 15, at 1.]  [99:  Shakespeare et al., supra note 5, at 3.]  [100:  Shakespeare et al., supra note 5, at 10; Hilary Brown, An Ordinary Sexual Life?: A Review of the Normalization Principle as it Applies to the Sexual Options of People with Learning Disabilities, 9 DISABILITY & SOCIETY 2 (1994), at 125.]  [101:  S. H. Ailey, B. A. Marks, C. Crisp & J. E. Hahn, Promoting Sexuality Across the Life Span for Individuals with Intellectual and Developmental Disabilities, 38 NURS. CLINICS OF NORTH AM. 2 (2003).]  [102:  Emens, supra note 12, at 1316.]  [103:  Jenny Morris, PRIDE AGAINST PREJUDICE (1991), at 20.]  [104:  Ibid.]  [105:  Ibid.] 

[bookmark: _Toc480817799]Prostitution 
As a result of such restrictions and prohibitions, sometimes the only avenue for sexual conduct is to pay for it through prostitution.[footnoteRef:106] This had led Fritsch et al. to call for the decriminalization for such clientele.[footnoteRef:107] Interestingly, in a case from Denmark, the court ordered governmental officials to pay for expenses associated with using a call girl.[footnoteRef:108]  [106:  Bethany Stevens, Structural Barriers to Sexual Autonomy for Disabled People, 38 HUMAN RIGHTS 2 (2011), at 62; Joseph J. Fischel & Hilary R. O’Connell, Disabling Consent, or Reconstructing Sexual Autonomy, 30 COLUM. J. GENDER & LAW 2 (2016), at 514; Adrienne D. Davis, Erotic Entitlements Part I: A Reply to Sex Therapy in the Age of Viagra: “Money Can’t Buy Me Love”, 35 WASH. UNI. J. LAW & POL. 421 (2011).]  [107:  Kelly Fritsch, Robert Heynen, Amy Nicole Ross & Emily van der Meulen, Disability and sex work: developing affinities through decriminalization, 31 DISABILITY & SOCIETY 1 (2016).]  [108:  Lars Gravesen, Taxpayers Foot Bill for Disabled Danes’ Visits to Prostitutes, TELEGRAPH, Oct. 2, 2005, http:// www.telegraph.co.uk/news/worldnews/europe/denmark/1499735/Taxpayers-foot-bill-for-disabled-Danes-visits-to-prostitutes.html] 

[bookmark: _Toc480817800]Tensions
There is a “tension between autonomy and a right to sexual expression on the one hand, and concerns about coercion and abuse on the other.”[footnoteRef:109] Another conflict that needs to be balanced is the competing concerns for the legal rights to control one’s own sexuality and the ‘moral right’ of parents to protect their adult children from exercising such rights.[footnoteRef:110] Certain disabilities, such as Down Syndrome, exhibit behaviors that are likely to acquiesce in the presence of authority figures, such as parents or carers.[footnoteRef:111] This not only explains how such individuals fail to exercise and voice their own rights in relation to sex,[footnoteRef:112] but also explains how they are particularly susceptible to sexual abuse.[footnoteRef:113] Other reasons for this enhanced risk of sexual abuse and exploitation include the dependency of victims on others for care, social isolation, a lack of sex education, oppression and the perpetrator’s perception that they will not be caught by the authorities.[footnoteRef:114] In fact, sexual abuse of those with disabilities is one of the most under reported crimes.[footnoteRef:115] It has been reported that between 80% and 90% of persons with disabilities will experience some type of abuse in their lifetime.[footnoteRef:116] [109:  Emens, supra note 12, at 1312-1313.]  [110:  Foley, supra note 52, at 381.]  [111:  Ibid., at 382.]  [112:  Ibid.]  [113:  Gillian Eastgate, Elly Scheermeyer, Mieke L. van Driel & Nick Lennox, Intellectual disability, sexuality and sexual abuse prevention: A study of family members and support workers, 41 AUST. FAM. PHYSICIAN 3 (2012); M. Kaufman, The sexual abuse of young people with a disability or chronic health condition, 16 PAEDIATRICS & CHILD HEALTH, 6 (2011).]  [114:  A. B. Andrews & L. J. Veronen, Sexual Assault and People with Disabilities, 8 J. SOC. WORK & HUM. SEXUALITY 2 (1993); Committee on the Rights of Persons with Disabilities, supra note 96, at 9.]  [115:  R. Balogh, K. Bretherton, S. Whibley, T. Berney, S. Graham, P. Richold & H. Firth, Sexual abuse in children and adolescents with intellectual disability, J. INT. DISABILITY RES. 45 (2001); Nora J. Baladerian, Sexual Abuse of People with Developmental Disabilities, 9 SEXUALITY & DISABILITY 4 (1991), at 330; Cheryl Guidry Tyiska, Working with Victims of Crime with Disabilities, NATIONAL ORGANIZATION FOR VICTIM ASSISTANCE, https://www.ncjrs.gov/ovc_archives/factsheets/disable.htm.]  [116:  M. A. Gigliotti, Sexuality and People with Developmental Disabilities: A Glance at some of the Literature, 54 QUAL. OF CARE NEWS. (1992).] 

It is important to note that in terms of persons with Down Syndrome, they have largely been successfully integrated into society, but most still live with their parents.[footnoteRef:117] Living with one’s parents creates barriers to sexual autonomy, for instance the issue of finding somewhere private to engage in sexual behavior.[footnoteRef:118] This is a broader problem for most people with disabilities, not just those living with their parents or those who are institutionalized. There is a lack of private safe places to engage in sexual activity. As Hingsburger and Tough have stated, one cannot express sexuality without privacy.[footnoteRef:119] The access to privacy is even more important given the fact that public displays of affection on the part of a person with disability is often met with societal disapproval,[footnoteRef:120] despite such behavior as being normal for heterosexual non-disabled persons. As Brown points out, the disability movement and individuals with disabilities must challenge what is normal when it comes to sex.[footnoteRef:121]  [117:  Foley, supra note 52, at 382-383.]  [118:  Ann Craft, PRACTICE ISSUES IN SEXUALITY AND LEARNING DISABILITIES (1994), at 23; H. Katoda, Parents’ and teachers’ praxes of and attitudes to the health and sex education of young people with mental handicaps: a study in Stockholm and Tokyo, 37 J. INT. DISABILITY RES. 2 (1993); A. Hollomotz & The Speakup Committee, ‘May we please have sex tonight?’ – people with learning difficulties pursuing privacy in residential group settings, 37 BRIT. J. LEARNING DISABILITIES 2 (2008).]  [119:  D. Hingsburger & S. Tough, Healthy Sexuality: Attitudes, Systems and Policies, 27 RES. & PRAC. PERSONS WITH SEVERE DISABILITIES (2002).]  [120:  Shakespeare et al., supra note 5, at 10.]  [121:  Brown, supra note 100, at 141.] 

[bookmark: _Toc480817801]Institutionalized persons
“Institutionalized persons do not lose their sexuality when they lose their liberty.”[footnoteRef:122] While some believe that sexuality should form part of the patient’s treatment plan[footnoteRef:123] due to its therapeutic value,[footnoteRef:124] others argue that it should be prohibited entirely.[footnoteRef:125] These calls for prohibition are based on the discriminatory notion of over-protectionism,[footnoteRef:126] with Perlin and Lynch stating that “(t)he denial of the right to sexual autonomy often is articulated as stemming from the desire to protect vulnerable people”.[footnoteRef:127] The calls for prohibition on sex are also due to potential liability for institutions should illegal sexual activity occur on their premises by patients under the institution’s care.[footnoteRef:128] Often staff of such institutions are against sexual acts between patients,[footnoteRef:129] and generally professional services fail to take the sexual issues of persons with disabilities seriously.[footnoteRef:130] As Stevens points out, all activities are monitored and controlled in such institutions so as to deny any opportunities for sexual activities.[footnoteRef:131] This cumulatively leads to “highly restrictive sexual environments.”[footnoteRef:132] “Now, shifts towards community care plus more enlightened attitudes may open up more possibilities for relationships”.[footnoteRef:133] Further sexual liberalization may occur on foot of case law, such as the case of Foy v Greenblott[footnoteRef:134] a 1983 case, which states that institutionalized patients have a right to engage in voluntary sexual relations. The plaintiff was denied her right to reproductive choice by the institution failing to provide the plaintiff with contraceptive devices.[footnoteRef:135] [122:  Perlin & Lynch, supra note 11, at 31.]  [123:  S. Stefan, Whose Egg is it Anyway? Reproductive Rights of Incarcerated, Institutionalized and Incompetent Women, 13 NOVA LAW REV. 2 (1989).]  [124:  R. L. Binder, Sex Between Psychiatric Inpatients, 57 PSYCHIATRIC QUARTERLY 2 (1985).]  [125:  As explained in Binder, supra note 124.]  [126:  Perlin & Lynch, supra note 11.]  [127:  Ibid.]  [128:  Boni-Saenz, supra note 16, at 1204.]  [129:  E. Ford, M. Rosenberg, M. Holsten & T. Boudreaux, Managing Sexual Behavior on Adult Acute Care Inpatient Psychiatric Units, 54 PSYCHIATRIC SERV. 3 (2003); S. Welch, J. Meagher, J. Soos & J. Bhopal, Sexual Behaviour of Hospitalized Chronic Psychiatric Patients, 42 HOSP. COMMUNITY PSYCHIATRY (1991), at 855.]  [130:  Shakespeare et al., supra note 5, at 10.]  [131:  Stevens, supra note 106, at 63.]  [132:  Boni-Saenz, supra note 16, at 1204.]  [133:  Shakespeare et al., supra note 5, at 34.]  [134:  190 Cal.Rptr. 84 (Ct. Appl. 1983)]  [135:  190 Cal.Rptr. 84 (Ct. Appl. 1983), at 90.] 

Similar to institutionalization, special schooling provides another restrictive segregated environment for learning about sex and finding sexual partners.[footnoteRef:136] Being removed from families, friends and communities at young ages[footnoteRef:137] leaves youths with disabilities isolated and being denied bonds that are essential for sexual development.[footnoteRef:138] [136:  Shakespeare et al., supra note 5, at 19-20.]  [137:  Sally French, Out of Sight, Out of Mind: the Experience and Effects of a “Special” Residential School, in ENCOUNTERS WITH STRANGERS: FEMINISM AND DISABILITY (Jennifer Morris ed., 1996).]  [138:  Shakespeare et al., supra note 5, at 19.] 

[bookmark: _Toc480817802]Incapacity/Competence to Have Sexual Relations
“Sexual incapacity doctrines are perhaps the most important form of sexual regulation, as they control access to sex by designating who is legally capable of sexual consent.”[footnoteRef:139] They also influence social norms about sexuality.[footnoteRef:140] As Perlin and Lynch point out, we must start with the assumption that every human, disability or not, has the capacity to consent to sexual relations.[footnoteRef:141] The right to sexual expression should not be denied on the basis of disability alone.[footnoteRef:142] We need to distinguish between laws that protect people who have temporary cognitive impairments due to intoxication and laws that prohibit sex on the basis of persistent cognitive disabilities, such as Down Syndrome or Alzheimer’s Disease.[footnoteRef:143] Incapacity tests should assess the mental capacity to understand the nature and consequences of sexual decisions.[footnoteRef:144] [139:  Boni-Saenz, supra, note 16, at 1201.]  [140:  Ibid., at 1213.]  [141:  Perlin & Lynch, supra note 11, at 57.]  [142:  Boni-Saenz, supra note 16, at 1201.]  [143:  Ibid.]  [144:  Boni-Saenz, supra note 16, at 1201.] 

 Capacity “refers to an individual's actual ability to understand, appreciate and form a relatively rational intention with regard to some act”.[footnoteRef:145] Consent concerns an individual’s ability to understand: the sexual nature of an act; that participation must be voluntary; the consequences of consensually engaging in the sexual act; and the ability to communicate all of this.[footnoteRef:146] [145:  S. Bisbing, Competency and Capacity: A Primer, in American College of Legal Medicine, in LEGAL MEDICINE (S. S. Sanbar 7th ed., 2007), at 325.]  [146:  Perlin & Lynch, supra note 11, at 58.] 

Courts are divided on what competency is required in this context. Some courts require an understanding of the sexual nature of the decision, others also require an appreciation of the moral elements of such decisions, and others still, require an understanding of the possible consequences of such decisions.
Both criminal and civil liability can ensue.[footnoteRef:147] However, it should be pointed out that consent acts as an affirmative defense to most criminal sex offenses.[footnoteRef:148] There is a “presumption in American law that an individual has the prerequisite capacity to engage in a sexual relationship once he/she reaches the age of consent.”[footnoteRef:149] Having said that, what if the individual has difficulties in providing consent due to their disability?[footnoteRef:150] People should have the opportunity to make sexual decisions with support from caregiving networks.[footnoteRef:151] They should not be presumed to lack capacity to give consent. People v Dean[footnoteRef:152] reversed a conviction of statutory rape, where the defendant had sexual intercourse with a woman who had a developmental disability. The court stated that if the conviction was upheld, essentially anyone who had sex with the victim would face statutory rape charges, and so we can see that the sexual freedom and autonomy of the individual with the disability would have been undermined. [147:  Boni-Saenz, supra note 16, at 1213.]  [148:  Ibid.]  [149:  Martin Lyden, Assessment of Sexual Consent Capacity, 25 SEXUALITY & DISABILITY 3 (2007), at 3.]  [150:  Boni-Saenz, supra note 16, at 1213]  [151:  Ibid., at 1205; Deborah W. Denno, Sexuality, Rape, and Mental Retardation, 315 UNI. ILL. LAW REV. (1997), at 324.]  [152:  894 N.Y.S.2d 596 (A.D. 1995).] 

Some states have opted for legislation pertaining to rape of those with disabilities that hinges on the ability of the victim with disability to be “physically helpless”. State v Fourtin presents a stark example of how such laws fail to protect those with disabilities. Here, the defendant was found not guilty of rape on the basis that the victim L.K. was not physically helpless and was so able to consent.[footnoteRef:153] Under such laws, physically resisting rape by fighting back acts as evidence that the victim is not “physically helpless”.  [153:  State v. Fourtin, 52 A.3d 674 (Conn. 2012), at 676, 679-680.] 

In terms of gaining sexual autonomy and the right to have sex, the disability movement has become synonymous with a language of rights and citizenship.[footnoteRef:154] As Foley explains, “to possess a legal right is to possess a protected choice in the form of a legal entitlement to do, or get something, with a corresponding duty on a third party to not violate that right.”[footnoteRef:155] Formal rights give persons with disabilities the legal authority to make decisions for themselves instead of substitute decision making or decision making by proxy.[footnoteRef:156]  [154:  Foley, supra note 52, at 383.]  [155:  Ibid. ]  [156:  Ibid.] 

[bookmark: _Toc480817803]Sterilization
Up until quite recently there was some American states that had involuntary sterilization.[footnoteRef:157] Sterilization has its roots in the eugenics movement, where the purpose of sterilization was to eliminate the possibility of inheriting disabilities.[footnoteRef:158] “Eugenic sterilization of those with physical or mental deficiencies was viewed as a solution to improving the human race.”[footnoteRef:159]  [157:  D. S. Diekema, Involuntary Sterilization of Persons with Mental Retardation: An Ethical Analysis, 9 MENTAL RETARDATION & DEV. DISABILITIES RES. REV. 1 (2003).]  [158:  Diekema, supra note 157.]  [159:  Bernadette McSherry & Margaret A. Somerville, Sexual Activity Among Institutionalized Persons in Need of Special Care, 16 WINDSOR Y. B. ACCESS JUST. 90, (1998), at 113.] 

[bookmark: _Toc480817804]Parental rights
Often parental rights of those with disabilities are denied or terminated, particularly for those with intellectual or developmental disabilities.[footnoteRef:160] This denial of parental rights can manifest itself through the intervention by protective child services or during custody battles where a parent with a disability is often deemed to be unfit to be parent.[footnoteRef:161] [160:  Stevens, supra note 106, at 63.]  [161:  Ibid.] 

The right to bear a family and the right to marriage is found in most human rights treaties, including Article 10 of the International Covenant on Economic, Social and Cultural Rights, Article 16 of the Universal Declaration of Human Rights, Article 23 of the International Covenant on Civil and Political Rights, Article 8 of the European Convention on Human Rights, and Articles 12 and 23 of the Convention of the Rights of Persons with Disabilities (“the CRPD”).
Shakespeare argues that persons with disabilities should not be denied the right to parenthood, but instead should receive parenting support in order to exercise this right.[footnoteRef:162] [162:  Shakespeare, supra note 19.] 
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Both adults and youths with disabilities report low levels of information on sexuality.[footnoteRef:163] For specific disabilities that face communication difficulties there fails to be accessible formats of sexual information, such as braille, tape or simple English formats.[footnoteRef:164] “It is not surprising that confusion, guilt and silence are the end result”.[footnoteRef:165] One way of counteracting this trend is through sex education,[footnoteRef:166] which Shakespeare et al. characterize as being vital for the development of persons with disabilities.[footnoteRef:167] Persons with disabilities often face barriers to accessing sex education as youths.[footnoteRef:168] One possible reason for this is the fact that some persons with disabilities attend ‘special education’ schools, specific to persons with disabilities, where sex education would not be seen as a priority given the myths surrounding sex and disability.[footnoteRef:169] Another reason may be that parents and teachers, in an expression of the commonly held over-protectionism surrounding persons with disabilities, are opposed to learning about sex as it may encourage sexual activity from a young age.[footnoteRef:170] [163:  Committee on the Rights of Persons with Disabilities, supra note 96, at 10; Di Giulio, supra note 3, at 58.]  [164:  Shakespeare et al., supra note 5, at 18.]  [165:  Ibid.]  [166:  Shakespeare, supra note 19.]  [167:  Shakespeare et al., supra note 5, at 22.]  [168:  Di Giulio, supra note 3, at 53.]  [169:  Shakespeare et al., supra note 5, at 18.]  [170:  Ibid., at 24.] 

Sex education should be provided to all young people, regardless of disability or special education.[footnoteRef:171] Given the dangers of sex, such as unwanted pregnancies, sexual abuse, HIV/AIDS and other STDs, in addition to the “ignorance, misinformation, embarrassment and peer pressure” around sex and disability, it is essential that correct information regarding sex and safe-sex is provided.[footnoteRef:172]  [171:  Stevens, supra note 106, at 63; Shakespeare et al., supra note 5, at 18.]  [172:  Shakespeare et al., supra note 5, at 22.] 

Fishcel and O’Connell explain that disability specific sex education has been around for two decades now.[footnoteRef:173] However, the quality of such sex education is questionable. For example, a 2010 Canadian Council for Learning study reports that 100% of participants felt their sex education was inadequate.[footnoteRef:174] An Irish study has shown that sex education for those with disabilities improves not only knowledge of sex, sexuality and safety, but it also improves the capacity to make sexual decisions.[footnoteRef:175] It has been shown that persons with disabilities who do not receive such sex education are more likely to experience sexual exploitation and abuse.[footnoteRef:176] One study by McCabe et al., reports that those who do not have sex education report low levels of sexual knowledge and negative feelings towards sexuality, yet they also report high levels of sexual needs.[footnoteRef:177] There is a strong desire among such groups to know more about disability and sex.[footnoteRef:178] [173:  Fischel & O’Connell, supra note 106, at 511-512.]  [174:  As reported by Monica Heisey, How People with Disabilities Have Sex, VICE, Sept. 2, 2015, https://broadly.vice.com/en_us/article/how-people-with-disabilities-have-sex.]  [175:  E. Dukes & B. E. McGuire, Enhancing Capacity to Make Sexuality-Related Decisions in People with an Intellectual Disability, 53 J. INT. DISABILITY RES. 8 (2009), at 727.]  [176:  Monica Cuskelly & Rachel Bryde, Attitudes towards the Sexuality of Adults with an Intellectual Disability: Parents, Support Staff, and a Community Sample, 29 J. INT. & DEV. DISABILITY 3 (2004), at 256; Shakespeare et al., supra note 5, at 28.]  [177:  M. P. McCabe, R. A. Cummins & A. A. Deeks, Sexuality and Quality of Life Among People with Physical Disabilities, 18 SEXUALITY & DISABILITY 2 (2000).]  [178:  Di Giulio, supra note 3, at 55.] 

Stevens points to the politicized nature of disability and sexuality, and how people with disabilities are sexually oppressed.[footnoteRef:179] However, Waxman points out that the disability movement has been reluctant to make sexuality a political issue.[footnoteRef:180] Finger explains that “(s)exuality is often the source of our deepest oppression”.[footnoteRef:181] [179:  Stevens, supra note 106, at 63.]  [180:  Waxman, supra note 84.]  [181:  Anne Finger, Forbidden fruit: Why shouldn't disabled people have sex or become parents?, NEW INTERNATIONALIST 233 (1992).] 

[bookmark: _Toc480817806]Benefits of sex
According to Sy, many people believe that sex for those with disabilities would be physically and emotionally unhealthy.[footnoteRef:182] However, the opposite is actually the case. There is a key relationship between sexual well-being and psychological well-being.[footnoteRef:183] In fact, it has been reported that sexual intercourse leads to a longer life expectancy.[footnoteRef:184] Sex not only has emotional benefits such as fostering close personal relationships[footnoteRef:185] and providing pleasure,[footnoteRef:186] but actually has positive health benefits such as “analgesic effects, hypertension reduction, and increased relaxation”.[footnoteRef:187] It also provides mental health benefits,[footnoteRef:188] in addition to “greater physiological and psychological satisfaction.”[footnoteRef:189] Furthermore, “sexual expression via the medium of sexual relations is a fundamental aspect of human behaviour.”[footnoteRef:190] The ability to have sexual relations is at the heart of what it means to be human.[footnoteRef:191] That said, there are also certain healthcare risks that sexually active persons with disabilities face, such as the increased risk of getting HIV/AIDS.[footnoteRef:192] This is particularly concerning when we think of how people with disabilities also face difficulties accessing adequate healthcare.[footnoteRef:193] [182:  Sy, supra note 1, at 545-546.]  [183:  G. Taleporos & M. P. McCabe, Sexual esteem, sexual satisfaction, and sexual behavior among people with physical disability, 32 ARCH. SEX. BEHAV. 4 (2003).]  [184: Stuart Brody, The Relative Health Benefits of Different Sexual Activities, 7 J. SEXUAL MEDICINE 4 (2010), at 1347.]  [185:  Boni-Saenz, supra note 16, at 1203; Evelyn M. Tenenbaum, To Be or to Exist: Standards for Deciding Whether Dementia Patients in Nursing Homes Should Engage in Intimacy, Sex, and Adultery, 42 IND. L. REV. 675 (2009), at 681-82.]  [186:  Carole S. Vance, More Danger, More Pleasure: A Decade after the Barnard Sexuality Conference, 38 NYL SCH. L. REV. 289 (1993), at 316.]  [187:  Stevens, supra note 106, at 63.]  [188:  Brody, supra note 184, at 1337-1338.]  [189:  Jenny A. Higgins, Margo Mullinax, James Trussell, J. Kenneth Davidson & Nelwyn B. Moore, Sexual Satisfaction and Sexual Health Among University Students in the United States, 101 AM. J. PUBLIC HEALTH 9 (2011).]  [190:  Foley, supra note 52, at 383.]  [191:  Martha Craven Nussbaum, FROM DISGUST TO HUMANITY: SEXUAL ORIENTATION AND CONSTITUTIONAL LAW (2010); Dan Cohn-Sherbok, LOVE, SEX AND MARRIAGE: INSIGHTS FROM JUDAISM, CHRISTIANITY AND ISLAM (2013); Shakespeare et al., supra note 5, at 10.]  [192:  Di Giulio, supra note 3, at 53, 60.]  [193:  Di Giulio, supra note 3, at 53; Alison E. While & Louise L. Clark, Overcoming ignorance and stigma relating to intellectual disability in healthcare: a potential solution, 18 Nurs. Management (2010); Stephanie E. Rogers, Angela D. Thrasher, Yinghui Miao, W. John Boscardin & Alexander K. Smith, Discrimination in Healthcare Settings is Associated with Disability in Older Adults, 30 J. GEN. INTERNAL MEDICINE 10 (2015).] 
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People with disabilities often face barriers to adequate healthcare, in particular reproductive healthcare. Following the medical model of disability, doctors often fail to treat other general health concerns of disabled patients and instead focus on issues related to their predominate disability.[footnoteRef:194] In terms of family planning, not only are the premises of such services inaccessible for those with physical disabilities, the attitudes of staff are often prohibitive.[footnoteRef:195]  [194:  Stevens, supra note 106, at 62.]  [195:  Shakespeare et al., supra note 5, at 28.] 
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The Americans with Disabilities Act is relatively silent on sexuality. Disability and sexuality only meet expressly in the ADA in Sections 507-512 of Title V, where the statute states that the term disability shall not apply to an individual because of them identifying as a transvestite. As Malti-Douglas points out, “(o)ne might think that America was threatened by an imminent plague of transvestism.”[footnoteRef:196] [196:  Fedwa Malti-Douglas, Legal Cross-dressing: Sexuality and the Americans with Disabilities Act, 15 COLUM. J. GENDER & L. 114 (2006), at 117.] 

However, the Supreme Court when confronting what the ADA means for those with HIV/AIDS, delved into a discussion of sex and disability, albeit it subliminally. This occurred in the case of Bragdon v. Abbott, where the Court found that HIV was an impairment under the ADA, on the basis that “reproduction and the sexual dynamics surrounding it are central to the life process itself” and so satisfied the major life activity.[footnoteRef:197] In doing so, the Court announced that sexual intercourse, or rather, reproduction are a major life activity and “could not be regarded as any less important than working and learning”.[footnoteRef:198]  [197:  Bragdon, 524 US, at 638.]  [198:  Bragdon, 524 US, at 639.] 

The ADA has largely been successfully if we examine it through certain lenses. For instance, from a physical disability perspective, public places have now largely become accessible.[footnoteRef:199] Similarly the fight against discrimination in schooling and employment has come a long way.[footnoteRef:200] However, when we consider the lack of cultural change around sex and disability, the ADA has largely failed. As Finger points out, it is easier to talk about and solve issues such as “discrimination in employment, education and housing” than to do the same with the disability community’s cultural exclusion from sexuality.[footnoteRef:201] The latter is treated as a lower concern for disability studies and for the disability movement.[footnoteRef:202] The disability movement itself was criticized by Finger for failing to advocate sufficiently for sexual rights.[footnoteRef:203] [199:  Holly Anne Wade, Discrimination, Sexuality and People with Significant Disabilities: Issues of
Access and The Right to Sexual Expression in the United States, 22 DISABILITY STUD. QUARTERLY 4 (2002), at 2; Wyatt Massey, The ADA at 25: What's next for disability rights?, CNN, July 24, 2015, http://www.cnn.com/ 2015/07/24/living/ada-25-anniversary-disability-rights-feat/.]  [200:  Douglas Kruse & Lisa Schur, Employment of People with Disabilities Following the ADA, 42 INDUSTRIAL RELATIONS: J. ECONOMY & SOC. 1 (2003); Ruth Colker, THE DISABILITY PENDULUM: THE FIRST DECADE OF THE AMERICANS WITH DISABILITIES ACT (2005), at 69.]  [201:  Finger, supra note 181; Shakespeare, supra note 19. ]  [202:  Diamond, supra note 70.]  [203:  Finger, supra note 181.] 
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The CRPD calls for the elimination of discrimination in respect of interpersonal relationships in Article 23 and also in respect of sexual and reproductive health services in Article 26.
The Committee on the Rights of Persons with Disabilities, set up via the CRPD, has the power to issue Concluding Observations on reports of member countries. Many of these Concluding Observations are illustrative of the duties member countries of the CRPD face in relation to disability, sexuality, family and marriage. Here the author of this paper looks at the years 2016 and 2012 as representative of all years of concluding comments. In 2012, Peru was urged to change domestic law that denied the right to marriage on the basis of certain disabilities.[footnoteRef:204] In the same year, Argentina was criticized for its domestic provisions, Article 309 of the Civil Code of Argentina, that denied marriage to those found to be “insane” or those who lacked capacity. The Committee not only demanded that such laws were to be amended, but placed positive duties on the Argentina government to provide support services to assist such individuals in exercising their right to marriage.[footnoteRef:205] A similar statement was made in respect of Hungary in 2012.[footnoteRef:206] In relation to Article 5 on equality and non-discrimination, Spain was criticized in 2012 for laws governing guardianship and custody of children that took disability into account.[footnoteRef:207] In relation to the Article 25 right of access to sexual and reproductive health, Paraguay was found to be at fault for discriminatory provision of sexual and reproductive health services for those with disabilities.[footnoteRef:208] Hungary and China were both tasked with protecting individuals with disabilities from forced sterilization.[footnoteRef:209] Almost all countries were at fault when it came to the access to and exercise of sexual and reproductive rights.[footnoteRef:210] Some states were criticized for the sexual abuse of and violence toward women with disabilities.[footnoteRef:211] Uganda was specifically targeted for its “sexual violence, abuse and exploitation” against women and also for societal myths around people with disabilities being asexual on the one hand, and also that having sex with someone with a disability would cure that person of HIV/AIDS. Furthermore, the Committee pointed to Uganda’s Divorce Act (1904) and the Hindu Marriage and Divorce Act 1961 as discriminating against those with disabilities and their right to marriage. Guatemala was also singled out by the Committee stating that it was “concerned that persons with disabilities, especially women and girls who have been sexually abused, deprived of their legal capacity and/or institutionalized, are subject to sterilization, abortion and other contraceptive treatments without their consent.”[footnoteRef:212] The United Arab Emirates was tasked with introducing a criminal statute that would criminalize sexual violence.[footnoteRef:213]  [204:  Committee on the Rights of Persons with Disabilities, Concluding Observations Peru 2012, CRPD (2012), para 27.]  [205:  Committee on the Rights of Persons with Disabilities, Concluding Observations of the Committee on the Rights of Persons with Disabilities: Argentina, CRPD (2012), para 35.]  [206:  Committee on the Rights of Persons with Disabilities, Concluding Observations of the Committee on the Rights of Persons with Disabilities: Hungary, CRPD (2012), paras 36-37.]  [207:  Committee on the Rights of Persons with Disabilities, Concluding observations of the Committee on the Rights of Persons with Disabilities: Spain, CRPD (2012), para 19.]  [208:  Committee on the Rights of Persons with Disabilities, Concluding observations of the Committee on the Rights of Persons with Disabilities: Paraguay, CRPD (2013), para 59.]  [209:  Committee on the Rights of Persons with Disabilities, supra note 205, para 38; Committee on the Rights of Persons with Disabilities, Concluding observations of the Committee on the Rights of Persons with Disabilities: China, CRPD (2012), paras 22-23. ]  [210:  Committee on the Rights of Persons with Disabilities, Concluding Observations Lithuania, CRPD (2016), paras 49-50; Committee on the Rights of Persons with Disabilities, Concluding Observations Chile, CRPD (2016), para 52; Committee on the Rights of Persons with Disabilities, Concluding Observations Uganda, CRPD (2016) para 51(d); Committee on the Rights of Persons with Disabilities, Concluding Observations Slovakia, CRPD (2016), para 69; Committee on the Rights of Persons with Disabilities, Concluding Observations Portugal, CRPD (2016), para 49; Committee on the Rights of Persons with Disabilities, Concluding Observations Serbia, CRPD (2016), para 51; Committee on the Rights of Persons with Disabilities, Concluding Observations Guatemala, CRPD (2016), paras 49, 61; Committee on the Rights of Persons with Disabilities, Concluding Observations Colombia CRPD (2016), para 56; Committee on the Rights of Persons with Disabilities, Concluding Observations the United Arab Emirates, CRPD (2016), para 45; Committee on the Rights of Persons with Disabilities, Concluding Observations Italy, CRPD (2016), para 61; Committee on the Rights of Persons with Disabilities, Concluding Observations Ethiopia, CRPD (2016), para 55; Committee on the Rights of Persons with Disabilities, Concluding Observations Bolivia, CRPD (2016), para 54.]  [211:  Committee on the Rights of Persons with Disabilities, supra note 209 (Lithuania), para 18; Committee on the Rights of Persons with Disabilities, supra note 209 (Chile), para 51; Committee on the Rights of Persons with Disabilities, supra note 209 (Uganda), para 32; Committee on the Rights of Persons with Disabilities, supra note 209 (Serbia), para 23; Committee on the Rights of Persons with Disabilities, supra note 209 (Guatemala), para 49; Committee on the Rights of Persons with Disabilities, supra note 209 (Colombia), para 45; Committee on the Rights of Persons with Disabilities, supra note 209 (United Arab Emirates), para 45.]  [212:  The Committee on the Rights of Persons with Disabilities, supra note 209 (Guatemala), para 49.]  [213:  The Committee on the Rights of Persons with Disabilities, supra note 209 (United Arab Emirates), para 31 (a).] 

Not only does the above Concluding Observations illustrate the global nature of the issues associated with sex and disability, it also shows the challenges the US may face should they eventually ratify the CRPD. 
[bookmark: _Toc480817810]Solutions
Blanket prohibitions on sexual activity by persons with disabilities should be abolished, as called for by Emens.[footnoteRef:214] Otherwise, if left on the statute book, these restrictions contribute to the stigmatization of those with disabilities.[footnoteRef:215] Marriage penalties should also be lifted with certain state and federal provisions terminating disability benefits upon marriage.[footnoteRef:216] For instance, the Social Security Administration’s Supplemental Security Insurance includes the resources of a cohabitant or spouse when calculating the income of a person with disability.[footnoteRef:217] We should also look to more structural issues such as poverty, unemployment and discrimination which inhibit access to the dating market.[footnoteRef:218] Simple issues such as physical accessibility to pubs and nightclubs could go a long way in alleviating the barriers to starting intimate relationships.[footnoteRef:219] It appears that attempts of making the dating market accessible are falling short. For example, accessible transport systems often fail to offer space for a companion, which makes it difficult for persons with disabilities to go to private spaces such as their home or the home of their sexual partner.[footnoteRef:220] [214:  Emens, supra note 12, at 1390.]  [215:  Ibid.]  [216:  Ibid.]  [217:  Stevens, supra note 106, at 62.]  [218:  Emens, supra note 12, at 1391-1392.]  [219:  Ibid., at 1392-1393.]  [220:  J. Bahner, Legal rights or simply wishes? The struggle for sexual recognition of people with physical disabilities using personal assistance in Sweden, 30 SEXUALITY & DISABILITY 3 (2012).] 

[bookmark: _Toc480817811]Conclusion
This paper has unearthed the silent oppressive nature of the cross-over of sex and disability. The discourse of disability and sex is characterized by oppression and myths. Persons with disabilities are either perceived as hyper-active or asexual when it comes to their sex lives. It is only a recent revelation that persons with disabilities have the same sexual desires as those without disabilities. Unfortunately, those with disabilities face many social, familial, economic and structural barriers to their sexual freedom. Persons with disabilities in institutions face even greater barriers. Often these barriers stem from myths around sex and disability. One solution offered by this author is the promotion and increased utilization of sex education for persons with disabilities. Should the US government not step up and alleviate such barriers, they may face international criticism in the future upon ratification of the CRPD. Measures made to allow for sexual expression, marriage and family creation should be taken now, rather than as a result of such international pressure.
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